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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5
77 WEST JACKSON BOULEVARD
CHICAGQ, iL 60604-3590

MAR ;2 3 2@?6 REPLY TO THE ATTENTION OF:

CERTIFIED MAIL |
RETURN RECEIPT REQUESTED
Tracking Number: 7001-0320-0006-1458-0621

Mark Hanni, Esq.

Law Offices

839 Southwestern Run, #1
Youngstown, Olbo, 44514

Re: Polo Development, Inc., et alia, CWA Appeal 16-01

L

Dear Mr. Hanni,

I received your voice mail message of March 18, 2016, indicating that you are now representing
the Respondents in this matter instead of Mr. Di Martino. T have left you two messages in
return. Attached is a copy of the U.S. Environmental Appeals Board (EAB) March 17,

2016, Ordex Dismissing Notice of Appeal Untimely. The EAB sent a copy to the attorney of
record, Mr. Di Martino at the same address as yours. If you have replaced Mr. Di Martino T
reconmmend you inform the Board of this fact and your address.

The EAB’s address is as follows:

Eurika Durr, Clerk of the Board
USEPA, EAB

1200 Permsylvania Avenve, N.'W,
Mail Code 1103M

Washington D.C. 20460-0001

You should also send copies of anything you file with the EAB to:

Sybil Anderson, Headguarters Hearing Clerk
USEPA, Office of Administrative Law Judges
Mail Code 1900R

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

RecyelediRecyclable e Printed with Vegetable Ol Based Inks an 100% Recycled Paper (100% Post-Consurmer}



M. Lisa Buschmann, Administrative Law Judge
USEPA, Office of Administrative Law Judges
Mail Code 1900R

1200 Pennsylvania Avenue, NW

Washington, D.C. 2046§

LaDawn Whitehead, Regional Hearing Clerk
USEPA, Region 5

77 West Jackson Boulevard (E-19])
Chicago, Illinois 60604-3590

Richard J. Clarizio & Robert M. Peachey
USEPA, Region 5, Office of Regional Counsel
77 West Jackson Boulevard (C-14J)

Chicago, [Hinois 60604-3590

Sincerely,

Richard J. CHrizio
Associate Regional Counsel

' Attachment

co: R. Clarizio
R. Peachey
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 (8p-Opinion)

NOTICE:  This opinien ls wbjert 1o (ormad revision Sefore publication in the
Favizommental Adminisraive i}e:x istons (EAE ). Remders are requested 1o nelify the
Environmental Appeals Boand, 0% Enviroomenszl Protection Agency, W ﬂ.&]lu‘htﬂﬂ
3.0, 20460, wilkin sinky (60} duys of the spanee of ithis opinton, of any trpographics?
or other format ermors, in onder that cermections may be made before publication.

BEFORE THE ENVIRONMENTAL APFEALS BOARD
UNITED STATES ERVIRONMENTAL PROTECT [ﬂ"'«? AGENCY
WASHINGTON, B,

In e

Palo Developimen!, ilmng
AIM Georgin, LLC, CWA Anceal Mo, 1601
andt Joseph Zdatich S AR e IR

Diocket Mo, CWA-05.201 30003

- . e o P . .

{Decided March 17, 2046]

ORDER DISMISSING NOTICE OF APPEAL AS UNTINELY

Befory _.‘._':‘mfmnﬂmxmi Appeafs Jodges Mary Kay Eynckh, Katlie
A. Sleiv, and Marey Beth TWard.




[N RE POLG DEVELOPMENT, INC,, ARM GEORGIA, LLC,
AND JOSEPH ZDRILICH

CWa Appeal Me. 16-01

GRIER DISMISSING NOTICE OF APPEAL A5 UNTIMELY

Eregided March 17, 2016

Exllabus

COn danesey 15, Eﬂir} Fala Dvalogment, 1ns,, A1M Geargia, LLC, and M. Jsseph.
Zdritich {“RespondzsT) filed & muotion seeking to subsyit an outoldine appeal of an
Initia| Eecision and Order issued apainst them on Decomber 1, 2015, Respowdents claim

LU

that “speaia] circumstanees”™ justify s extension of the iy this ease,

Held:  Meden denied and Notize of Appeal dismissed. 'ﬂm Bonrd helds that i
retains discrction under the Consoliduted Rales of Practice, 40 CFI. part 22, L3 accopl
Tate<filed appeals when circerustances wareent. T $his case, Bowever, ihe Boand finds that
circumstances did ned wareast accepting the latefiled oppeal.  Instead, the evidence
cstablished thot EPA served the fitial Decision sal OCeder o Respondents, that
Respondents” rounsel] received the bnstial Decisivn and Cinder at Teast fonr weeks befoe the
oppei] deadling, aid st Bespondenss’ cottnug! did net exercise dhue diligence in
eriiiitering the docket of the enforcement proceedings helow, The Board coneludes that
all of these Elors weizh against the Hoard Finding specisl clreumstances fo oxencise its
Hgretion in this indance.

Before Envirommnrental Appiedals Judges Wiey Bap Lyach, Koihie .
Steiny and Mary Beih Ward,

Cpireton of tire Boaed by Jirdjge Word:

On December |, 2015, Administative Law Judge M. Lisa Busclumaon
issued an (nitial Deeision nmb Opder hﬁﬁlm Pols Development, Inc., ATM Georgia,
LLC, and Me Joscph Zdrilich (“Hespondents™s Hable for discharging dredeed or
110 muaterial inte navigable waters in violation ot Clean Woter Act sections 301()
and 04, 33 ULEC, §§ H!]I:L} 1344, and os -sr.:’smg a 3-'1 550 pmulh. Un tlm&
EREED E..u.% ‘i., ,:E-m :..ng- EH 1%E1'§.PEM T E:.LL i [Ls@..r_s.axhw Ei_h_ i-;“w = ﬂ&l—,»ﬁdiiu.ﬂkil f% E 3

- Clerk sipned a certifcate ul dervice alesting that ahr: had serd copies of the imlmi

s




X FOL PEVELOPRENT, INC.

Thecision and Chaader fin counsel for Respondents and TR Reglon 5 “by Elmm ni¢

smd mg;uiar Maib”

On lanuary 13, 2016, Respondents filed with the Environmeniol Appeals
Board = Hoand o "k[l;ll]i,} 65 E e Motide of Appeal Muie pra T {“R!&Imﬁ 3 il
a one-page Notiee of Appral. In their koton, Respondents pcknowledge that their
appeal s lote but asger that thoy “just leaned” et thé Trtied Dacision vl ﬁﬂir:r
hiatd bren issued, Rmpmdmls seck ;h.mlﬁsmn 1o filean nmnmiv Wotice of ﬁ;ppmt
of Judge Buschmana’s Initial Decision and Order und FeruEst it reasonable dme
e tesearch, write, and file™ an sccompanyfng appeal befef. Motion of 1.

Respandonts elaion that “special circumstances™ justify an extension of time
ait this e mimely, il counsel neverreceived the copy the 4 s:;p;iqﬂmim Hearing
Clesk seatvia“Reg Eu]&: Wlail™s that 1hid capy seat vin “Eleptronic Mail" wag. muzecﬁ
to caursel’s spam folder and thus not oy, discovereds ond that counsel fmlu‘f
nefively to monitor the cose™s stotes by cheeking the Office of Adminisrative
Tudges” di-line divket or by lr.lfphunanmhnls(f e, Molionat 2, 4-5, Rc*apami;ﬂ[a

‘also argue that “poed Zeuse™ jusiifies an wsimely appeal i ths case, for e same

ECRS0HY- fi'i:‘m’ﬂui 1 support their - ‘:F!!.thl] umhnkmm«.ab eliim, ond sssert 1hol
allmwing sueh an wppcai io ga forward would mot projudice opposing ponties, A,
ol 4-5;

=1 ‘<n-|‘

On Jonuary 29, XH6, EPA Repion 3 filed o Rgﬁwr&m in Oppesition to
Respondents’ Notice of ;‘kprmi #f Combintd RLE{‘BH&ERH amif Motion to File
Bojice of Afpeal Nune o Tondes Raupmu,‘} The Region wmmda 1kt
‘Respondens have not shown ony special girgu msinnces to justify thelt uii nw:]lmss
anid kave nat catahlesthed poad calse 1u§" an exteistan of fires 1o IIEL an appe .L[,
Respomse il 7-12.

The Consolidated Rules of Priciice (“Consolidated Rules™ governing this
appea} establish o hirty-day appeal period thar bégins renning the day after an
inttiad decisipn is served and {5 extended For an addiiona] five days i senvien is by
mail. 40 CER, Eé.; 22 Fia), (e}, 30{a), Seevice 19 mmpfg_t{: upa 1 ulﬂum B,

§ 22.7(ck. In this cose, the Headguoarters Hrmnb Clezk's seivice clt e Intdial
i}u.aslm and Onfer wis mmptm upcn maifing on Drﬂ::. mber b, 2015, Counting
imm {"l'wr,mhmr 2, 2013 (thé. ferst diay al the appmi {w:nml{l Rt“-]"@ildﬂmﬁx ligd ihsﬂgm
_m days, or until J anuary 5; 2016, to Hoely file o notiee of agpral. and
ds.t:umpim‘-'m;ﬂhrn,i Tiusas, I{-:,apmu[uuﬂ‘ Witive of Appeal, fled January 13, ; {Hﬁ,
s eight days late. The Notice also was uiceompanied by an appeal bricf o a

i



FOED DEVELDPRENT, L. 3

sumimary af the primary issues Bespondents inended to dispote, conteary ta the
Conselidoted Rules” requirements ot 48 CFR, § 223080413

The Boaed typiealfy requires steict adherence to the fling desdlines
zantained in ke Consolidated Rules. See e g, free BEL P;'armq Joe | 1E AT
183, EEQ-‘}I (EAR 2003} fa re Fri-Conniy Hrrrin’::m Stupply, CWA Appeal No. 03-
04, ar 36 {EAB May 23, 2009) {(Quder Dismissing Appeal} {eallecting enses),
Timely filines promote centainty and uniformily in the applicalion of regullary
deadlines; Hrmit relianee oo the infindtely vardable inersal operations of Hiipants
and Tawe Jimms as adetermimoats of when obligations must be mel; preserve the
Apeney’s adjudicative resources for litigants who timely exereise theie appeal
righits; and engure thal the Ageney’s proccdwral niles are applicd equatly ol
pf¥ectod parties, fu e Goey Sev Co, 0 EAD. 526, 339 (EAL 1996}, |

The ozrd may relax o fling dexdline in approprisie cases, eithern (1 wiily
respect ta o timely ffled motian requestioge nn estensiog, for good cause shown after
canstdering prejudice w0 other parties; ar €24 on (5 own initiotive, 40 CFIL
& 32, 7{b). The first scenorio is inapplicable here beentse Reypondents’ mmmn W
ot tiniely Alled, [n the second scemario, the Board has routingly declined to excuss
Kt fileedd wppeals unless i Hrds*speciil cireumstanees™ s justify the amimefiness.
Bl Flating, 11 EAD. w (9098 & nl5 (eiting ciises fimling “special
cireumalamees” where timely filing Jebived by stedden attomuey itiness ar delivery
detays beyond ktigant's control (eg. aircrit problems)) Sary Dev., 6 EATL

‘at 333 (eifing case finding “special circumstanees” whene Ynwly (ling delayed
beeause Agency provided erroneous filing informstion in writag, upen which
petitioner relied),

[t the present cuse, speckal clrcumsianess do nol exist, First, with pespesl
to Respendents” claim that their counset never received the copy of the Indtfal
Desisic and Order mipiled on December 1, 2015, 1thie Hoand casnat ully eredit it
The Headguariers Hearing Clerk mailed tha: copy to counsel's sddeess, which has
ot changed theoughout these proceedings. Moseover, e EPA Region 5 Hearing
Clesk served o secoad copy of the Iniial Decision and Oreder on Respondents”
coupsel on December 14, 24015, vin cenifled mail, eetomn rc_tejpn reruested, uslag



K PORLO DEYVELOPMENT, INC.

(e somee address.] Thit copy suscesstully amived on Desember 17, 2015, as shown
by the signed retam receipt® raising the heplicatian that the first copy-also Tkely
amived steeessfully. Bven if the fest copy did net s=o ormive, and piving
Respondents the benefit of the doubt, Resposdents’ eounse] knew o should have
known oo Ister than December 17, 2015, that J udpe Boschmiann had rendered her
decisian s that the appeal pericd had bepue (0 e, Respondents readily could
- have filed o melion for an extension {or even a proper appeal} at that time, mher
har woitlop arly o mentls before sering, o ihey did notdo so,

Furthermgre, Respandents” counsel sdisity thot he failed diligenily to
muontter ke Administiative Low Judges' docket or contact their oifiee for status
circunistances founders bevuuse an altorey “stands 1o lhe shoes of Bis or her
afiene,” and “the fallings of @ client™s sitorney [do] not exeuse complianes will: the
Copsalidatéd Rules™ fir re ffwwmfd Chem. Cou, B E AR 637, 663, 667 (BAR
20041 see fnre Bureell, 15 BALY, 679, 688-89 (HAR 20128 /i re Sl Bafiers,
fre B EAR 315, 312 {EAR 1999, fare Defroir Plastie Melding Co., 3BA T
103, 10506 {CIO3 19905, Wikout more, counsel’s own lack of ditipenes does ot
rise to e level of special ciroumsianees,

! This sceond service of the Initint Decision and Order appears 1o have been
uspecekiary bnder the provisions of BPA’s pifel progrins on hewring elerk
funcricns. Sev Memorsndum fram Jebin Reeder & Lawrence Starfield, LLE EPA,
to Rep'l Counsel & Depuly Beg'l Counsel, Fifor Program o Migrate Cerlain
Reglomal Hearing Clerk Fruncrions te tie Heodguariees Hearing Clerk {‘Apm 27,
2012) The faet that the seeond service may Have been duphicative, however, does
rot mske it irrelevant to te Boond's ingquicy.

¢ s Cheisiine Halvska signed the retum recelpt. That coursel himself did
ot sign the setum receipt is no impedinuent 1o praper sebvice ot his addeess of
reenrd, Sveon g, Satzsea Bros, feeov EPA, 839 P24 1386, 1399 (104 Oir. 19883
{halding 1hat “when service is effectunied by certified mail, she tetter need only be
addressed, rather than sciually delivered, o un officer, poariner, agent, or ather
mutbarized mulividoal™y.



POLO DEVELOPMENT, ING. A

The requircments of the Conseliduted Bules “are not procedural nieeties
thal parties are free tignoee” fnre Fonr Srorng Builders, Inc, 12 EAD. 782,
772 (EAD 30067, sve frre JHNY, I, 13 EADL 373, 303 (AR 2005), Although
the Doard relaing discretion to accept o kite-filed appeal swhen cireumsiances
wwarrne, the evidenee thar the Taltdal Becison and Oéder was sorved 1wice, the
doctmnentalion confinming ¢ounse]’s reveipt of the Inttial Decision and Order two
werks befare the appeal dezdline, and equnsel's lack ofdifigence i momitoring the
doeket weigh against the Board exercising its discretion here,

Accordingly, the Boord denfes Respondents’ Motlon and dismisses He
Motice of Appeal.

Sa aedoped.



CERTIFICATE OF SERVICE

¥ herehy centify that mnu:zs of i fioregoing Qrder Dismissi ing Moticw of Appeal as
Untimely in the matter of Pole Developmont, fite., AR Georgla, LEC, wnd Joseph Zdvifich,
CWA Appeal Mo, 16-01, were sent 1o il following persons it the manner indicated:

By First Ulass U5, Mali, Reurn Beceipt Heguestedy

Pale Develepment, e, ATM Gearpia, LLC, and Joseph Zdeifich
efo Deonis A Dikiznino, Exg.

F3F Bouthwestern Run

Youngstewn. Ohin 44514658

By EFA Fouch Matl:

Richard 1. Cluzizio, Esg.

Robert M, Peachey, g, ,

L8, Environmeninl Protootion Ageney, Repton 5
Cilfice of Reglonal Counsel (C-141)

TF Wt Jacksos Houlevand

Chiengo, Mlinois G0AR

Cural Bussey, Esqy,

"ntmmi Admipisimtive Lifipation Eﬂ-Euﬂrdnﬂlm
LS, Envirorymentnl TFeatection Aperey

(}l'h.u., of Civil Enlorcemment

5 Howiborme Street

San Francieee, Colifornia 94105

, Bt HiH 4 IR 7 {1\\( £ { Cé“ffi 7

—Annelle Dunean
Secreiary



USPS.com® - USPS Tracking®

English Customer Service

USPS Mobile

Page 1 of 2

Register/ Sign In

EUSPS.COM’

USPS Tracking®

Tracking Number: 70010320000614580621

Updated Delivery Day: Monday, March 28, 2016

Product & Tracking Information

Postal Product:

DATE & TIME

March 28, 2016, 11:23 am

Features:
Certified Mail ™

STATUS OF ITEM LOCATION

Delivered YOUNGSTOWN, OH 44514

Your item was delivered at 11:23 am on March 28, 2016 in YOUNGSTOWN, OH 44514,

March 28, 2016 , 8:47 am
March 28, 2016 , 5:58 am
March 27, 2016, 10:25 pm
March 26, 20167. 9:01 am
March 26, 2016, 4:15 am
March 25, 2016 , 3:04 am

March 24, 2016, 11:35 pm

Arrived at Unit YOUNGSTOWN, OH 44514

Departed USPS Facility YOUNGSTOWN, OH 44501
Arrived at USPS Facilit-y YOUNGSTOWN, OH 44501
Departed USPS Facility CLEVELAND, OH 44101
Arrived at USPS Facility CLEVELAND, OH 44101
Departed USPS Facility BEDFQORD PARK, IL 60499

Arrived at USPS Facility BEDFORD PARK, IL 60499

‘ Track Another Package

Tracking (or receipt) number

https://tools.usps.com/go/TrackConfirmAction?tLabels=70010320000614580621

| Track It

i Customer Service >
| d Have questions? We're here to help.

Get Easy Tracking Updates» |
Sign up for My USPS. ‘

Available Actions

Manage Incoming Packages

Track all your packages from a dashboard.
Mo tracking numbers necessary.

Sign up for My USPS»

5/25/2016



USPS.com® - USPS Tracking®

HELPFUL LINKS
Contact Us

Site Index

FAQs

Copyright @ 2018 USPS. All Rights Reserved.

ON ABOUT.USPS.COM
About USPS Home
Newsroom

USPS Service Updates
Forms & Publications
Government Services

Careers

OTHER USPS SITES
Business Customer Gateway
Postal Inspectors

Inspector General

Postal Explorer

National Postal Museum

Resources for Developers

LEGAL INFORMATION
Privacy Policy

Terms of Use

FOIA

. No FEAR Act EEO Data

https://tools.usps.com/go/TrackConfirmAction?tLabels=70010320000614580621

Page 2 of 2

Search or Enter a Tracking Number

5/25/2016



B Complete tems 1, 2, and 3. Also complete
RN item 4 if Restricted Dalivery is daslred.
.. H Print your name and address on the reverse
L 80 that we can return the card to you.
L B Attach this card to the back of tha mailpiece,
or an the front if space permits,

A. Si mﬁ v’ | /{,2; 4 f{f A gent

X zﬂ | o

g Addresses

?.‘aﬁe i\r;d by ( Printed Mg %) 7= [©: Dete of Delivery
g hf S i

PO SOAVE G 150077

% 1, Article Addressed to;

Mark Hanni, Esq.

Law Offices

839 Southwestern Run #1
Youngstown, Ohio 44514

D. Is delivery address different from ltern 17 L1 Yes
It YES, enter delivery address below: = Mo

3. SBervice Type
dd-Gerified Mall  [J Express Mail
£l Reglstersd [J Raturn Recelpt for Merchandise
B tnsured tail £l oD,

4. Resirlcted Delivery? (xtra Fee) [T yes

" 2. Article Number
: (Transfer from service labs))

7001 0320 0006 L4456 OkL3L

¢ PS Form 3811, February 2004

Domestic Return Recelpt

102595-02-M-1540



